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iA EMENT. 


y virtue of the provisions of the act of 1871-’72, chapter 30, parties have a 
right te have their suits heard, though such suits may have abated 
through their own inadvertence or from other causes, Long v. Holt, 53. 


ie 


DOUNT. 


” 


r 
Bee ARBITRATION AND AWARD. 


* 


TION. 


= The real owner of a negotiable note, not indorsed, is the proper person to 
sue for its recovery under sec, 55, of the Code of Civil Proceedure, An- 
drews, Adm'r v. McDaniel, 385. 


IDMISSIONS. 
e 


) Bee EvipEnce, 12; CrrmiNAu EVIDENCE, 1, 4. 


SENT AND AGENCY. 

1. A sells a lot of tobacco to B, to be delivered at the depot by a certain day; 
A informs B of the delivery of the tobacco and requests him to come to 
the depot on the appointed day for a settlement, and if he, A, should be 
absent, to inquire of one F, the depot agent, for him; B arrives in the 
afternoon of the day appointed, after A. had left, and as requested in- 
quires of Ffor A. F informs B that A had left with him a lotof tobacco 
for him, B, at the same time handing him an invoice for the same, made 
out in A’s handwriting; B pays F for the tobacco, who, on the next day, 
remits the proceeds to A: Held, that these facts, standing alone, are 
prima facie evidence that F was the agent of A to deliver the tobacco and 
receive the money. Pinniz v. McAdoo et al. 3. 


2 


~ 


2. Held further, that the agency being thus established, the invoice and re- 
ceipt, as well as the declaration of the agent, were properly admitted 
as evidence of the settlement of the plaintif's claim for the tobacco. 
Ibid. 


8. What an agent saysin the ceurse of doing an act in the scope of his 
agency, characterizing or qualifying the act, is admissible as part of the 
the res geste. But ifhis right to act in the particular matter in question 
has ceased, his declarations are mere heresay, which do not affect the 
principal. Smith & Melion v. N.C. R. R. Co., 107. 


4, The power to make declarations or admissions in behalf of a company as 
to events or defaults that have occurred and are past, cannot be inferred 
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as incidental to the duties of a general agent to superintend the current 4. 
dealings and business ofthe company. Ibid. 


5, A receipt for money given by an alleged agent for a specific purpose is not 
admissible to prove the fact of agency. The agency being establishea 5. 
prima facie by other evidence to the satisfaction of the Court, such re. 

ceipt becomes then proper evidence. Grandy v. Ferebee, 356. 


6. The depreciation of Confederate money is not between private parties, 


constructive notice to the agent and the person paying the same, that the APT 
principal will not receive it. Otherwise, where the receiving agent is an 
officer of the Court, or one acting in a fiduciary capacity. Ibid, 1 


7. Testimony as to transactions which took place between the defendant 
and an agent, since deceased, is admissible evidence in a suit brought by 
the principal against such defendant. Especially so, if the acts and 
agreements of the agent were afterwards communicated to the principal 
and by himassented to. Howerton v. Lattimer, 370. ‘ 





8. For mere errror in judgment, an agent, with authority to do the best he 
can, is not liable. Long v. Pool et al., 479. 


& SEE EVIDENCE, 113; INSURANCE, 1. 


AGREEMENT. 


A, B and C enter into a copartnership with a capital of 88.400. A sells out to 
B, who, after reciting that the concern had incurred a debt for capital 
stock , for which A, Band C “were equally liable,”’ covenanted to “as- 
sume the payment of all liabilities incurred by the said A on account of 
the aforesaid business,” and B further agreed “to pay off and discharge 
all the liabilities incurred by said A on account of the aforesaid business, 
so;that the said A shall ceme to no loss or damage:” Held, that B 
was responsible to A for his share of the capital stock, and that the share 
of each was a charge against the copartnership business. Bledsoe v. 
Nizon, et al.,8521. 


AMENDMENT. 


1, The Codefof Civil Procedure, secs. 132 and 133, wisely clothes the Superior 
Court Judges with large discretion as toamendments in furtherance of 
justice and relief in cases of mistake: Therefore held, That it was right 
for the Judge below to set aside a judgment entered up after the defend- 
ant and his counsel had left the Court, and in so doing he exercised a 
sound discretion. Deal v. Palmer, 215. 





2. The Court below has the power to amend the pleadings by adding the r 
name of any party, who may be necessary to a full determination of the 
cause. Johnston v. Neville, 177. 


3. When a Judge of the Superior Court, makes or refuses to make amend- 
ments, under a mistake as to his power, the Supreme Court will review 
his action on an appeal; but when such amendments lie within his dis- 
cretion, the exercise of that discretion cannot be reviewed by the Su- 

preme Court. McKinnon v. Faulk, Adm’r, 279. 
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4. The Superior Courts have the right to amend the records, technically so- 
called, that is relating to their judicial action as Courts proper, of the 
late County Courts. Comm'rs of Forsythe Oo. v. Blackburn, 406, 


§. It is no error in the Court below, on a trial of a defendant for larceny, “as 
upon a plea of not guilty,” and after a verdict of guilty to amend the re- 
cord by inserting the plea of “not guilty.” State v. McMillan et al., 440. 


APPEAL. 


1, In appeals from the former Superior Courts of Law, purely discretionary 
powers of such Courts were never reviewed by the Supreme Court, Other- 
wise, in appeals from the Courts of Equity, in which every order and de- 
cree of such Court, affecting the rights of parties, were the proper sub- 
jects of review by the Supreme Court. Long v. Holt, 53. 


2. Upon an appeal to the Superior Court by a plaintiff,in an action com- 
menced before a Justice of the Peace, for the recovery of $60 due by for- 
mer judgment, the plaintiff is entitled to have the case heard de novo, 
and for that purpose it should beentered on the Civil Issue Docket. . Wells 
v. Sluder, 156: 


8. An appeal by a plaintiff, from a judgment rendered against him in a Jus- 
tice’s Court, for $6.30, costs in a suit against the defendant on an account 
for over $80, should be entered by the Clerk on the trial, or Civil Issue 
docket of the Superior Court, to be tried de novo, Such an appeal cannot 
be heard by the Judge at Chambers. Comm'rs Jackson Ob. v. Addington 

' et al., 254. 


4, An omission to give the notice of appeal required by sec. 535 of the Code 
of Civil Procedure, strictly within the ten days therein provided for, is 
not so serious a default, as will preclude a party from the right to have 
his case reheard. Marsh & Co v. Cohen, 283. 


5. This Court will not review a decision or determination affecting neither 
the actual nor legal merits of a controversy. Therefore, An appeal from 
an order continuing in force a former order made in the cause, was dis- 
missed. Childs v. Martin et al. 307. 


6. An agreement of parties, that the decision of the Judge below upon a 
question of fact submitted to his determination, shall be final and con- 
clusive, does not deprive either party of their right of appeal, and of 
having the case heard de novo in this Court. Falkner v. Hunt, 475. 


See CRIMINAL PROCEEDINGS, 3; RECORDARI, 1. 


ARBITRATION AND AWARD, 


Where a case had been referred for an account and report,and the report 
had been made and set aside by consent, and then by consent of parties it 
was ordered that the case be remanded for an additional report, showing 
what*fund of the estate still remains after setting aside the sum of $2,000 
due the plaintiff B, showing also how each of the children of the testator 
stand towards each other astothe amounts received, what is due from 

each of them to the administrators, or from the administrator to each of 

them, and what is due to each other: And forthe better adjustment of 
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the matters in question, itis referred to J. 1. T. as arbitrator, whose 
award shall bea rule of Court, and who shall state the account necessary 
to exhibit what is here required, &c.: It was held, That it was a reference 
to arbitration, and that the report of the arbitrator was an award, and 
not merely the report of a referee totake an account, and it was held 
further that the arbitrator had not excceded his powerin stating an ac- 
count of the whole estate. Hilliard and wife et al. v. Rowland, Adm’ r, 36, 


ASSAULT AND BATTERY. 


See INDICTMENT, 6. 


ASSETS. 


See CoUNTER CLAIM, 1; WARRANTY. 


ASSIGNEE. 


See Dower. 


ATTACHMENT. 


Where a motion to discharge a warrant of attachment had been made in the 
Superior Court, and the motion allowed, and the plaintiff appealed to 
the Supreme Court and that Court had reversed the order, and upon the 
opinion being certified totheSuperior Court, for further proceedings, and 
the case being called, his Honor heard affidavitsfof facts, alleged to have 
existed at time of first decision, and gave Judgment discharging the war- 
rant: Held, To be erroneous, and that the decision first made was final, 
at least as to fact existing at the time of that decision. Brown, Daniel &€ 
Co. v. Hawkins, 444. 


See HOMESTEAD, 2. 


BAILMENT. 

A bailee, where the bailment is for the benefit of both parties, is only liable 
for ordinary neglect; and this does not embrace a case of aecidental de- 
struction by fire without default on the part of the bailee. Henderson vy. 
Bessent, et al., 223. 

BANKS. 
See PAYMENT. 


BANK BILLS. 
See TENDER. 


BANKRUPTCY. 


1 The jurisdiction of a Bankrupt Court being conceded, its adjudication 
of bankruptcy is a judgment in rem fixing the status. of the bankrupt 
which upon that point is binding upon all the world, andcan only be 

impeached for fraud in obtaining it. Lewis, Assignee, v. Sloan et al., 557. 
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2, Prior to the Bankrupt law, it was held in North Carolina thatan insolvent 
had a right to prefer one or several among his creditors, although the ef- 
fect was to hinder and delay others, This right of preference is taken 
away by that Act, and the State Courts are bound to hold that fraudulent 
and void, which the Act declares to be so under the conditions whigh it 
prescribes. Every Court however, in which a controversy as to thé title 
to the property alleged to have been fraudlently conveyed, may arise, 
has jurisdiction to inquire whether the conveyance was in fact and in 
iaw fraudulent,é e. whether the conditions prescribed by the Act to 
make it fraudulent, existed. Ibid. 


BON Ds. 


1. Bonds issued by municipal corporations, under their corporate seal, pay- 
ble to bearer, are negotiable, and are protected in the hands of the right- 
ful owner, by the usages of commerce, which area part of the common 
law. Weith & Arents v. City of Wilmington, 2. 


2. The purchaser of a bond from one who is not an agent of the obligee, but 
to whom the bond had been given for the purpose of handing it to a law- 
yer for collection, acquires no interest therein, and cannot maintain an 
action for its recovery. McMinn v. Freeman, 341. 


BONDS OFFICIAL. 


1, In an action assigning certain breaches of the official bond of a Clerk and 
Master, it iscompetent for the defendant, under a general denial of the 
complaint, to offer in evidence any circumstance tending to prove that 
the acts complained of were not a breach of the bond as alleged. State ex 
rel. Clapp v. Reynolds et al., 264. 


2. Where the allegation was, that the Clerk and Master did not invest acer- 
tain fund, and pay the relator the annual interest, evidence that the 
fund was deposited in a Savings Bank in the presence, and to the credit 
of the relator, who afterwards received the annual interest from the 
bank, is admissible, under a general denial of the complaint, to prove 
that the condition of the bond was not broken. Jbid, 7 . 


3. The refusal of a Sheriff to pay back, on demand, money received through 
a mutual mistake, in excess of true amount of an execution collected by 
him, isa private matter to be settled between the parties, and is not a 
breach of his official bond, for which his sureties can be held responsible. 
State ex rel. Ireland v. Tapscott et al, 300. 


BURGLARY. 


1, A building within the curtilage, and regularly used as a sleeping room, is 
in contempation of law a dwelling house in which burglary can be com- 
mitted. State v. Mordecai et al, 207. 


2. The house in which the burglary was committed, and that occupied by 
the family of the prosecutor were distant 30 yards from each other: 
Heid, to be no error in the Judge’s refusing to charge that one could not. 
have two dweliing houses in that distance from each other. Jbid. 
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8. The defendants went to the store house of the prosecutor, in which he wag 
sleeping, between the hours of 10 and 11 o’clock at night, and knocking 
at the door called his name twice; he answered the call, and told them to 
wait until he put on his breeches, which he did and opened the door, 
when the defendants entered the house and called for meat, and as the 
prosecutor was in the act of getting the meat he was knocked down by 
one of the defendants, and the store robbed: Held, to be a sufficient 
breaking to constitute the crime of burglary. Ibid. 


1, An appointee of a Board of Directors of an Institution authorized to make 
by-laws, is bound by all the provisions of the by-laws in force at the time 
of his appointment. Zillis v. N. C. Institution for the Deaf and Dumb and 
the Blind, 248. 


2. The appointment of a de facto Board of Directors must have the same force 
and effect as if made by a regular legal board; and the acceptance of an 
appointment by one is considered that the acceptance is to be governed 
by the by-laws then in force. Ibid. 


See EVIDENCE, 9. 


“CHOSE IN ACTION. 


See HoMESTEAD, 3. 


“CITIES AND TOWNS. 


A city or town can levy a tax upon such subjects only as are specified in its 
charter ; therefore the city of Raleigh cannot levy a tax upon the money 
or credits of its citizens, as they are not mentioned in its charter as the 
subjects of taxation. Pullen et al. v. Board of Commissioners of City of 
Raleigh, 451. 


See Bonn#, 1; CoNnsTITUTION, 1, 2, 


“CLERK AND MASTER. 
See Bonns, Orricial, 1, 2. 


CLERK SUPERIOR COURT. 
See PRACTICE, 12, 17, 24; RECORD, 1. 


CODE OF CIVIL PROCEDURE. 
See AMENDMENT, 2; APPEAL, 4; JUDGMENT, 8, 9; PRACTICE, 3, 6, 8, 13, 14. 


“@OMMISSIONER. 
See STATUTES, PuB., 4; CouRTs, °. 
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COMPLAINT. 


See PLEADING, I, 25. 


COMPOUND INTEREST. 


See GUARDIAN and WARD, 5. 


CONFEDERATE TREASURY NOTES. 


Confederate treasury notes were issued by that government with the intent 
that they should circulate as money, and practically, both by banks and: 
individuals, they were deemed and treated in all ordinary business as: 
money. Wooten, Adm’r v. Sherrard et al., 334, 


See AGENT, 6; SHERIFF, TENDER, 3. 


CONSIDERATION, 
See ConTRACT, 1; EVIDENCE, 16, 


CONSTITUTION. 


1, The corporate powers of cities and towns are emanations from the State 
granted for purposes of convenience, and they are not allowed in the ex- 


ercise of those powers to contravene the policy of the State, or exceed 
the powers conferred, and much less those which are either expressly er 
impliedly prohibited. Weith & Arent v. City of Wilmington, 24, 


2. Therefore, where the city of W, in 1862, borrowed money from A and gave 
him a bond, which money was used indirectly in aid of the rebellion. 
and A, before the bond became due, transferred it to B without notice 
as to its consideration, and the city, in 1867, by virtue of an act of Assem- 
bly, took up the bond and issued to Bin its place other bonds with cou- 
pons attached, who afterwards sells the coupon bonds in open market, 
for a fair price, and without any notice as to the illegality of the original 
consideration toC. In asuit by C against the city to recover the cou- 
pons on the bonds purchased from B: Jt was held, that C could not re- 
cover, for the reason that all bonds of alike nature had been declared 
void by the ordinance of the Convention of 1865, and the payment of the 
same was thereby, and by sec, 18, art. 7 of the Constitution, prohibited, 
and as being against public policy. Ibid. 


+ 
8. The Legislature, like the other departments of the State government, acts 
under a grant of powers, and cannot exceed that grant. People ex rel; 
Nichols et al. v. McKee et al., 429 


4, There is no express grant of power to the legislative department to appoint 
to office ; but there is an express prohibition. IJbid, 


5. The general appointing power is given to the Governor with the concur- 
rence of the Senate ; the power to fill the vacancies, not otherwise provi- 
ded for, is given to the Governor alone, and that whether the Legislature 
is in session or not, and without calling the Senate, Ibid, 
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6. The Directors of the Institution for the Deafand Dumb and the Bling are 
officers, made so by the Constitution and so called. The Legislature hag 
no right to appoint such directors, Ibid. 


7. It seems that the word “ property ” is used by the Constitution in a sense to 
make it exclude “ money, credits, investments in bonds,” &e, Art, 5 
sec, 3. Pullen et al. ¥. Board of Com’rs City of Raleigh, 451, 


See CouRTS, 6,7; OFFICERS; 2; STATUTES PUB, 1, 4. 

> 
CONTRACT. 
. 

1. Apromise to pay certain debts by the purchaser of goods, which the 
owner of the goods at the time owed, is a sufficient consideration to sup- 
port the sale, if the contract was bona fide made, notwithstanding the 
purchaser, when the contract was entered into was an infant and with- 
out means, JHislop v. Hoover, 141. 


2, A contracted to manufacture 50,000 Ibs. of leaf tobacco for B, between the 
ist day of May and the 15th day of October, 1866, for which B was to pay 
10 cents per lb. and to pay the taxes and for the ingredients used in its 
manufacture, such payment to be made whenever B was notified that 
100 boxes were ready for market: Held, That the defendants were bound 
to have all the tobacco manufactured on or before the day agreed upon, 
and that the promise of B to pay 10 cents per lb. and to pay taxes, &e., 
was not a condition precedent, or an act on which A’s undertaking was 
made to depend, Henderson v. Bessent et al., 223. 


3. Where it appeared that the plaintiff sold a horse to the defendant for $13 
payable in Confederate notes, or $100 in bank notes at a given time, at 
defendant’s option, and defendant offered to pay in Confederate notes 
and plaintiff refused to receive them, and both parties differed as to the 
contract, and agreed that the plaintiff should call at the defendant’s 
house and get $125 State scrip in payment of debt, and plaintiff did not 
and never has called, and defendant has always been ready: Held, That 
the parties had rescinded the first contract, and by the latter contract 
the plaintiff was tocall for the same was a condition precedent to the 
payment of it, and as he had not called he could not recover. Simmons y, : 
Cahoon, 393. ‘ 


(See AGENT, 1. 


CORPORATION, PUBLIC. 


See EVIDENCE, 2, 9. : 


COSTS. 


Where there is a petition for writs ef recordari and supersedeas, and the prayer is 
refused by a Judge at Chambers, and appeal to this Court, and procedendo 
ordered to the end the prayer of pettionor be granted, and the proceed- 
ing was ex parte, and defendant had no notice: Held to be error, To enter 
up judgment against the defendant for costs of Supreme Court. Should 
the petitioner finally succeed in defeating the recovery of the plaintiff 
in the original actions, then he will be entitled to have his costs in this 
Court taxed against said plaintiff. Caldwell v. Beatty, 39. 
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i are COUNTER CLAIM. 
> hag 
1. A is sued by the executrix of B, on a note given for the purchase of land 
sold by the executrix for assets ; on the trial A offers as a set-off a judg- 
Se to ; ment paid by himas B’ssurety: H id, in administrations granted prior to 
t. 5 Ist July, 1869, not to be acounter claim, McLean vy. Leach et al, 9. 
2, When a negotiable instrument has been transferred, it becomes affected in 
the hands of the holder by any equity the obligor may have against such 
holder, and no subsequent transfer will defeat that equity. Martin v. 
Richardson et al., 255. 
- 3. Therefore, where A is indebted by bond to B, who transfers it without in- 
ne : dorsement to C, and at the time of such transfer C owes A a bond; after 
= be holding it some time C returns A’s bond to B, In an action by B against 
| 7 : A upon the bond due B: Held, that it was subject to the set-off of C’s 
bene bo nd to A, though B may have had no notice of the indebtedness of C to 
° A. Ibid, 
the 
u 
pe COUNTY COMMISSIONERS, 
me ‘See Courts, 7; RECORDS, 1. 
nd 
nD, j 
c., 3 COUNTY COURTS. 
Bos 
See CouRTS, 7; RECORDS, 2. 
25 ' ‘ 
ut COURTS. 
° § Our Courts as at present constituted, administer legal rights and equities 
e i 
' between the parties,in one and the same action: Hence, in an action 
r for a breach of covenant, it is competent for a defendant to show any 
‘ equity affecting the measure of damages. Farmer's Bank N.C. v. Glenn 
' and Wife, 35. 
> 2. Our Courts, under our present system, gives relief not merely to the extent 


4 and in the cases where it was heretofore given by the Courts of Law, 

y but also to the extent, and in the cases where it was heretofore given by 
Courts of Equity; thus preserving the principles of both systems, the 
only change being, that the principles are applied and acted on in one 
Court and by one mode of procedure. Lee et al, v. Pearce and Wife, 76. 


j {#* 3. The Superior Court has no jurisdiction to review the decision of a Judge 
: below, on a pure question of fact. State ex rel. Campbell v. Campbell et 
al,, 157. 


4, It is a settled principle that when a thing is done by atribunal, having 
jurisdiction of the subject matter, its action cannot be impeached collat- 
erally, for any irregularity or error in the proceeding, and must be taken 
as valid de facto, if not de jure, until it be set aside or reversed by some 
direct proceeding for that purpose. State v. Davis et al., 299. 


5. This Court will not adjudicate a hypothecal case, which may or may not 
arise, for the mere purpose of advising as to circumstances altogether 
contingent and uncertain. Young v. Young, 309, 
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6. The Supreme Court has recognized, since the adoption of the new Constj. 
tution, a Court of Oyer and Terminer, as a Superior Court. And there 
is nothing in the Code of Civil Procedure which repeals the acts under 
which Ccourts of Oyer and Terminer are held. State v. Henderson, 348, 


7. The judicial powers of the late County Courts are given by the Constitn. 
tion of 1868, to the Superior Courts and the administration of the my. 
nicipal affairs of the counties to the board of county commissioners, 
Com’rs of Forsythe Co. v. Blackburn, 406. 


& It is clear that the Court may appoint, control and remove its commigs- 
sioner to sell land, Stone v. Latham et al., 421. 


9. Our Superior Courts are always open for transaction of business, and the 
Judges of those Courts have a right to hear and determine upon ques 
tions of amending records at Chambers, as well as in term time. Fulk- 
ner vV. Hunt, 475. 


See APPEAL, 1, 2, 3, 5; PRACTICE, 2; RECORDS, 1; AMENDMENT, 1, 4, 5; PLzap- 
ING, 2, 4. 


COVENANT. 


1, In an action for the breach of a covenant of seizin, the general rule that 
the vendee recovers, as damages, the price paid for the land, with interest 
from the time of payment, is subject to many modifications, as where 
his (the vendee’s) loss, in perfecting the title, has been less than the pur- 
chase money and interest, he can only recover for the actual injury sus- 
tained. Farmer's Bank of N. C. v. Glennand Wife, 35. 


2. And if, after the sale to the vendee, the vendor perfects the title, such sub- 
sequently acquired title enures to the vendee by estoppel; which, being 
@ part of the title, may be given in evidence without being specially 
pleaded. Ibid. 


See CourRTs, 1; HUSBAND AND WIFE. 


CRIMINAL ACTION, 
See INDICTMENT, 8. 


CRIMINAL PROCEEDINGS. 


_1, The fact that a juror is not a resident of the county in which the indict- 
ment is tried, is a good ground of challenge, but not for a new trial after 
a verdict is rendered. State v. White, 158. 


2. A Judge of the Superior Court has no right to require a grand jury to have 
the witnesses on the part of the State examined publicly. Stale v. 
Branch, 186, 


8. An appeal cannot be taken in State cases from an interlocutary judgment, 
and it is only by statute that such appeals can be taken in civil cases. 
State v¥. Wiseman et al., 208. 


4. In cases of necessity, a mistrial may be ordered in capital cases. Ibid. 
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5, The necessity justifying such mistfial may be regarded asa technical term, 


including distinct classes of necessity ; for instance, the one physical and 
absolute,as where a juror from sudden illness is disqualified to sit, or 
the prisoner becomes insane, and soon; another may be termed a case of 
legal necessity or the necessity of doing justice, as in case of tampering 
with jurors, and such like—such cases of necessity being the subject of 
review in this Court after a final decision in the Court below. Ibid. 


6. Whenever the Court below finds that the jury has been tampered with, a 


mistrial should be ordered, it being one of the highest duties of a Court 
to guard the administration of justice against such fraudulent practices. 
Ibid. 


7. The counsel for the State has a right to exhibit and comment upon a 


stick which had been before identified as one had by one of the defend- 
ants, and with which it was alleged the prosecutor had been struck. 
State v. Mordecai et al., 207. 


8 The refusal of a Judge, on a trial for murder, to instruct the jury that they 


ought not to convict on a simple confession, for the reason that if they 
believed the confession to be true it was their duty toconvict, is not 
error; especially so when there is much corroborating testimony, and the 
proposition was a mere abstraction. State v. Graham, 247. 


QURTILAGE. 


See BURGLARY, 1, 2. 


DAMAGES. 


See COVENANT, 1. 


DECLARATIONS, 


4 
See AGENT, 4; EVIDENCE, 13; EVIDENCE, CRIM., 3. 


DECREE IN EQUITY. 


See EXEcuToRS, &c., 7. 


DEED. 


1, A paper in writing, not under seal and unregistered, which has been sur- 


rendered to the grantor by the alleged grantee, prevents any title resting 
in the grantee. And such paper writing, passing no title, could do no 
more than raise an equity which the grantee had a right to surrender, un- 
less it was done to defraud creditors. Waugh v. Blevins, 167, 


2. A deed froma Clerk and Master in Equity conveys the legal title, and its 


validity cannot be attacked in a collatteral way, as for instance, in an 
action of ejectment. To avoid such a deed it is necessary that proceed- 
ings in the nature of a bill in equity should be instituted, and a decree 


obtained declaring its validity or invalidity. Simmons v. Hassell et al.,213. 


See EVIDENCE, 11. 
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DEMAND, 
See TENDER, 2. 
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DEMURRER. 
See PRACTICE, 26; NvTICE. 


DEPOSITIONS. 
See PRATICE, 9. 


DISCRETION. 
See WILLS, 2, 3. 


DIVORCE AND ALIMONY. 
1, Our statute, Rev. Code, chap. 39, sec. 3, allows one-third of the husband's 
estate to be assigned to the wife when she obtains a divorce.. Davis y, 
Davis, 180. 


2. After a decree dissolving the nuptial tie between a husband and wife, it 
is no good ground for exception by the husband, the defendant, to the 
report of the commissioners appointed to allot one-third in value of his 
estate to the wife, that the commissioners did not take into their consid- 
eration his interest claimed in certain land as tenant by the curtesy, 
supposing, as they stated in their report, that the same belonged to the 
wife absolutely. Ibid. 


DOWER. 


The assignee of a widow, entitled to 103 acres of land as dower, haga right to 
clear 10 acres of such dower land, where the clearing and the timber 
thereon is necessary for the proper cultivation of the remainder, and 
also necessary forthe support of the widow and her children. The order 
restraining such clearing was properly vacated. Joyner v. Speed, 236, 

EMANCIPATION. 


See EXEcurTors, &c., 12. 


EQUITY OF REDEMPTION. 


See HoMESTEAD, 1. 





ESTOPPEL, 
See COVENANT, 2. 


EVIDENCE. 


1, Parol evidence is admissible to explain a receipt, given by an agent of an 
Insurance Company, for the premium ona policy of Insurance against 
loss,or damage from fire. Ferebee v. N. C. Home Ins. C.0, 11. 


2. The records of a public corporation are admissible in evidence generally. 
Their acts are of a public character, and the public are » bound by them, 
Wetlh & Arents v. City of Wilmington, 24 
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3. 


4 


5. 


——- 


One of the subscribing witnesses to a will being asked on his cross-ex- 
amination, if he had nota short time before the execution of the will, 
expressed to the other subscribing witness doubts of the capacity of the 
testatrix to make'a will, and on that account hesitated to sign the will as 
a witness, and having denied using any such expressions: Held, That 
evidence contradicting the witness in regard to such conversation, was 
admissible, not on the ground of its tending to prove capacity or inca- 
pacity in the testatrix, but for the purpose of discrediting the witness, 
by showing that he had made different statements to his evidence on 
the trial, upon a.matter pertinent to the issue. Keerans et al. v. Brown 
et al, 43. 


When the contents of a writing come collaterally in question, such wri- 
ting need not be produced, but parol evidence as to its contents will be 
received, Pollock v. Pollock, et al., 46. 


Where two notes, a part of the consideration in the purchase of a tract of 
land, had been destroyed by the payer after a settlement,in the usual 
course of business: Held, Thatsuch need not be produced on a trial, 
impeaching the consideration of the deed for fraud, and that parol testi- 
mony of their contents was properly allowed. Quere, As to the admissi- 
bility of the evidence, if the notes had not been lost? Ibid. 


4. The contents of a writing, which if it ever existed, has been lost or des- 


troyed, and which cannot be found after diligent search, may be proved 
by parol. Smith & Melion v. N. C. R. R. Co., 107. 


7. To establish the weight of 19 bales of cotton burned on defendant’s Rail- 


road, it is competent for a witness to state the average weight of the lot 
of 33 bales, of which the burned bales were a portion, and thus fix the 
weight of the 19 bales by approximation. Jbdid. 


8. There isan exception tothe general rule against heresay evidence, by 


which a matter of general interest toa considerable class of the public, 
may be proved by reputation among that class: Therefore, It is compe- 
petent for a witness to state the price of cotton, from information re- 
ceived through commercial circulars, prices current and correspondence 
and telegrams from his factor. Ibid. 


%. The by-laws of a corporation are not evidence for or against strangers who 


10, 


41, 


12. 


deal with it, unless brought home to their knowledge and assented to by 
them. Jbid, 


The rejection of evidence not. material to maintain or disprove the point 
in issue, is no ground for a new trial. Carrier v. Jones et al., 130, 


Evidence that the grantee in a certatn deed, which is impeached for 
fraud, and who afterwards conveyed the land to his step-daughter, the 
wife of the grantor, in consideration “of love and affection,” attempted 
before that time to purchase for his step daughter another house and lot, 
is not admissible for the purpose of establishing that the deed to himself 
was bona fide and for a fair consideration. McCullock v. Doak.and wtfe, 287. 
A plot and deed for a lot, corresponding with the one in dispute, on the 
other side of fhe same square, being written admissions of the vendor, 
relative to the quantity of land sold, is admissible in evidence in a suit 
wherein such quantity is one of the points to be decided by the jury. 
FTutchinson, Ex'r v. Smith et at., 351. 
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13, The declarations and acts of a third person are not evidence against, 
party, unless such third person be his agent; and the agency must be 
established before such acts and declarations are admissible. Grandy y, 
Ferebee, 356. 


. Ina suit for the recovery of a negotiafile note indorsed, the evidence of 
an admintstrator, (the plaintiff,) is admissible to prove that his intestate 
bought the note, and gave therefor full value. Andrews, Adm’r v. Me. 
Daniel, 385. 


. Where the suit is between a member of the firm and a stranger, and the 
terms of the partnership which are in writing is not the question at ig. 
sue, but comes up collaterally, it is not necessary to introduce the wri- 
ting. Brem v. Allison, 412, 


3. It is competent to prove by parol, the consideration of a written promise 
to pay money, at least when none is recited. Perry v, Hill, 417. 

. When there is an entire verbal agreement, and a note given and read in 
evidence was only a part of said agreement, it is competent to prove such 
agreement by parol, notwithstanding such note. Ibid. 


. “ Tax lists” are not admissible for the purpose of proving the truth of 
facts therein set out. “ Tax lists” as an independent fact, when relevant, 
are admissible as evidence of such fact; and in repelling a charge of 
fraud resting, among other circumstances, on the allegation that the pre- 
tended price paid for a tract of land exceeded very much its value, ## 


competent to prove the fact that it was entered at a certain value on the 
“tax lists.” Cardwell, adm’r, v. Mebane et al., 485. 


See AGENT, 2, 3, 4,7; FRAUD, 3; MORTGAGE. 


EVIDENCE CRIMINAL. os 


1, On a trial for murder, a witness for the State hasa right torelate to the jury 
the whole ofa conversation which took place between the witness and 
the accused on the day after the alieged homicide; although in that con- 
versation the witness, in answer to questions asked by the accused, ex- 
pressed the belief, giving the reason for such belief, that the prisoner 
committed the homicide. State v. Williams, 60. 


2. On cross examination, a witness on a trial for murder, stated that she “did 
not tell Mrs... L. on theday of the homicide, that the deceased was 
sitting up, and she did not think he was hurt as bad as he pretended 
tobe:” Held, tliat the State calling out this evidence was bound by it, 
and could not call Mrs. L. to contradict the statement. State v. 


Elliott, 12. 


3. With certain exceptions, neither the acts nor the declarations of persons 
not on oath and subject to cross examination, are admissible for or 
against a defendant. Therefore, in an indictment against A for larceny, 
the admissions and acts of B tending to prove that he, B, was the guilty 
party, are not competent evidence on the trialof A. State v. White, 158. 


4. A defendant in custody and charged with larceny, upon his examination 
before a Justice of the Peace, being cautioned that “he was not obliged 
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inst a to answer any question for or against himself,” confesses his participa- 
ist be tion in the larceny; such confession is admissible evidence on his trial 
dy v. before the Court. State v. Patterson, 292. 

5. On a trial of a defendant for receiving a stolen horse, it was in evidence, 
ce of that one R was found with the horse at the barn-yard of the prosecutor 
state by his, the prosecutor’s son, and that R offered to give the son $75 for the 

Me- . horse, knowing that it did not belong to the son, but the father, and that 

in company with the son he carried the herse off, promising to pay the 

th $75 at a future time: Held, to be some evidence that R did not take the 

e horse animo furandi, and it was error for his Honor, on the trial below, 

at ie to charge that according to such evidence R was guilty oflarceny. State 
wit v. Shoaf, 875. 

niin 6. The opinion of an expert, as to cause of death, is competent evidence for 


the State. State v. Jones, 443. 



































a in EXECUTION. 
such 
1, The return toan execution, “ wholly unsatisfied,” is not a sufficient return, 
as it does not conclusively appear thereby that no goods of the testator 
nh of were to be found, After an absolute judgment against executors, the 
ant, proper return to an execution issuing thereon, is “ no goods or chattels of 

e of the testator to be found.”” McDowell v. Clark, Ex’r., &c., 118, 

oa 2. Contingent interests, such as contingent remainders, conditional limita- 

the . tions and executory devises are not liable to be sold under execution. 
Hence where land was devised to A for life, and at his death to such of 
his children as might then be living, and the issue of such as might have 
died leaving issue, and if A should die without issue living at his death, 
then to Bin fee: It was held, that while A was living unmarried and 
without children, the contingent interest of B in the land could not be sold 
under execution, nor made available in any other way to the payment 
of ajudgment against him. Watson v. Dodd, 528. 

ry 

nd 

n- EXECUTORS AND ADMINISTRATORS. 

a 1, In administrations granted prior to Ist July, 1869, the creditor who first 
proceeds upon his judgment quando, and fixes the administrator with 
assets, must first be paid, without any regard to priority of Judgments. 

id McLean v. Leach, et al., 95. 

as 

ed 2. The office of executorship is joint, and if one or two executors die, the 

it, office survives, and the survivor is entitled to take into possession all the 

v. estate of the testator, so as to finish the administration of the estate. 





McDowell v. Clark, Ex'r., &c., 118. 
8, The executor of one of two executors of a person deceased cannot be sued 








18 
or without joining the surviving executor, in whose hands the assets of the 
y, tertator are supposed tobe. Ibid. . 

d 4. Letters of administration granted to one in 1867, who is removed in the 





Fall of 1869 and another appointed in his place, are governed by the law 
as it was prior to July, 1869. Dancy, Adm,r, v. Pope et al., 149. 
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5. An absolute judgment is a lien not only upon the assets in hand, but also 
upon such assets as may come in hand after its rendition. It is g 
lien upon the estate of the deceased debtor, and must be first paid accorg- 
ing to the date of the judgments respectively. Ibid. 


6. Quando judgments are to be paid in the second instance out of the fund, 
according to the date of the judgments respectively; quando judgments 
on specialties taking preference of those obtained on simple contrag 
debts. Ibid. ; 


7. A decree in equity declaring adebt, and held for “ further directions,’ ig 
to all intents and purposes a quando judgment and entitled to the same 
status in the distribution of assets. Ibid. 


8. The act of 1846, chapter 46, section 53, gives administrators express author- 
ity to sell all the interest of a deceased debtor in land possessed by him, 
whether legal or equitable ; and also authorizes the administrator to selz 
any land his intestate may have conveyed for the purpose of defrauding 
creditors. Waugh v. Blevins, 167. 


9. In asuit by an administrator to recover the amount of‘a note given tea 
former administrator (pendente lite) of the same intestate, itis no error fr 
the Judge of the Superior Court to order such administrator pendente lite 
to be made a party, if, in his discretion, it be necessary to a. proper deter- 
mination of the cause. Dancy, Admir, v. Smith, et al.,.179.. 


10. A died in 1866, in the county of Chowan, leaving estates in other counties 
which he gave to different persons, and which he charged with the pay- 
ment of his debts in the counties respectively wherein such estates wege 
situate and the creditors resided. B living at the time of A’s death im 
Halifax county, claimed a debt against A’s estate arising under a special 
contract made in the county of Chowan in 1862, for services rendered at 
various times and places, including services rendered in Halifax: Heid, 
that B’s debt when established would be a charge against the estate of A 
left in Halifax county. Garibaldi v. Hollwell et al., 251. 


The personal estate in the hands of an administrator constitutes the|pri- 
mary fand for the payment of the debts of the intestate: By an Act of 
Assembly 1846, the lands of the intestate is a secondary;fund, liable only 
to be used in the payment of debts when the-primary fund is exhausted. 
Hinton v, Whitehurst et al., 316, 


When an administrator two years after his qnalification.delivers certaim 
slaves, the only personal estate of his intestate, to the next of kin, and 
took from them refunding bonds, and in a suit.against the administrator 
and heirs-at-law among whom the lands of the intestate had been di- 
vided, upon an old judgment: Held, that by the emancipation of the 
slaves by the sovereign the condition of the refynding bonds were fal- 
filled, and that the lands were subject to the payment of the plaintiffs 
debt. Ibid. 


As a general rule, the creditors of an ancestor are entitled to all the rents 
and profits received by the heirs since the descent cast. If, however, the 
heirs are infants, and the guardian has expended the rents and profits, or 
any portion thereof, !n the necessary maintenance and support of the 
heirs, only that portion unexpended. belongs to. the creditors. Meex 
Comm’r, Vv. Shields, Adm’r, et al., 327.. 





a 
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14. A fund, in the hands of a Commissioner of the Court, in thematare of rents 
and profits, which fund originated in a compromise of a certain suit in 
equity, against the purchaser of land sold by order of the Court, and 
which sale, by the terms of the compromise, was rescinded, belongs to 
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1. 








. The Court below has no right to entertain a petition on the part of one 


. Where an administrator sold the effects of his intestate in 1862, and took 


See EvIpENcE, 14; EXECUTION; GUARANTY; JUDGMENT, 10. 


EXPERT. 
See EvIDENCE, CRIM, 6. 


FORCIBLE TRESPASS, 


See INDICTMENT, 4. 


FRAUD. 


2. Certain known and definite fiduciary relations, that, for instance, of 


~8. It is error for a Judge to charge a jury that fraud must be proved by the 


See EVIDENCE, 11; HoMESTEAD, 6; INSOLVENT DEBTOR; MORTGAGE. 


the administrator and is assets for the payment of debts, subject to the 
exception in favorof the heirs being allowed necessary maintenance 
therefrom. Ibid, 


entitled to the sole and separate use of certain property during her nat- 
ural life, and then to her children, and her children praying to have such 
property delivered over to the children, and such proceeding will be dis- 
missed ason demurrer. Walker v, Sharpe, 363. 


as a surety to the note given by a purchaser, a person who lived and had 
all his property in Mississippi, i was held, that the administrator was 
not to be responsible therefor, if such surety was undoubtedly good for 
the debt when he was taken, though he became insolvent afterwards by 
the results of the late war. Shields, Adm’r, v. Jones, Adm’r, 488. 


An executor, who surrenders upon the request of the surety, a bond for 
which the principal and such snrety are bound, and takes in lieu thereof 
the individual bond of such surety unsecured, makes himself personally 
responsible for the payment of the bond, or snch portion thereof as re- 
mains unpaid, Camp v. Smith, 537, 









The ignorance ofa party who has profited by a fraud will not @ntitie him 
to retain the fruit of another man’s misconduct, or exempt him from the 
duty of restitution. Lee et al. v. Pearce and Wife, 76. 


Trustee and Cestui que trust, Attorney and Client, Guardian and Ward 
and General Agent, having the entire managemen} of the business of the 
principal, are sufficient under our present judiciary system, to raisea 
presumption of fraud as a matter of law, to be laid down by the Judge as 
decisive of the issue, unless rebutted. Other presumptions of fraud are 
matters of fact to be passed upon byajury. Ibid. 


party all eging it, “ beyond a reasonabie doubt.” Therule being, if th 
evidence creates in the minds of the jury a belief that the allegation is 
true they should so find. Ibid. 








































GENERAL ASSEMBLY. 
See CONSTITUTION, 3, 4; OFFICERS. 


GOVERNOR. 
See ConsTITUTION, 5; OFFICERS, 4, 5. 


GUARDIAN AND WARD. 
1, The conversion by a guardian to his own use of bondsor notes belonging 


to his ward, renders him liable for their actual value, not the value ex. 
pressed on the face of the same. Winstead and wife v. Stanjield et al., 40, 


2. When a guardian makes no effort to invest his ward’s money ata profit, 


but uses it in his own business, he converts it, and is liable for its value 
at the time of the conversion. And having received Confederate money 
and bank notes, he is liable for the value of the same at the date of re- 
ceipt, the former to be ascertained by the scale, and that of the latter 
upon evidence—TI bid. 


3. Upon the marriage of a feme ward, compound interest ceases, and she has 


no right to demand the same in a settlement with her guardian. Ibid, 


4. A guardian in good faith sold, on a credit of twenty days, the cotton of his 


wards, taking from the purchaser his note without security for the price 
of the cotton, the purchaser being at the time of the sale solvent and the 
owner of real estate, but before the note was collected became insolvent 
and unable to pay the note: Held, That the bona fides being established, 
he was not liable to his wards for failing tocollect the amount for which 
the cotton sold. State ex rel. Lawrence v. Morrison, Adm’r, 162. 


5. A guardian who is a party toa petition to sell real estate in which his 


ward is interested, has a right to bid for and purchase the same at the 
sale made by a commissioner under a decree of the Court. Simmons y, 
Hassel et al., 213. ° 


6. Where a guardian sends his wards to a school, the charges for board, tui- 


tion, &c., will in the absence of a special contract to the contrary, be 
upon his individual responsibility, but where in a suit against the guar- 
dian for such board, tuition, &c., the answer of the defendant denies his 
indivfdual liability, and alleges that the credit was given by the plain- 
tiff to the estate of his wards in his hands, an issue of fact is raised as to 
the individual liability of the guardian, which must be submitted upon 
the evidence pro and con to the jury for their determination. Salem Fe- 


male Academy v. Phillips, 491. 


7. Where the land of an infant was sold under the decree of a Court of Equity 


prior to the year, 1862,and the purchase money ‘was in that year paid to 
the Clerk and Master in Confederate currency, who received it in the ab- 
sence of instructions not todoso: Jt was held, That the guardian of the 
infant was justified in receiving the same money from the Clerk and 
Master, and was to be made responsible to his ward only for its value ac- 
cording to the legislative scale. Johnston and wife v. Haynes, 509. 


8. When the amount of interest with which a guardian is to be charged in 


his settlement with his ward is doubtful, it is to be decided against him, 
when it appears that his accounts are badly kept. Ibid. 
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9. | settlement made by a guardian with his ward a few days after his com- 

ng of age, is not binding upon the latter when it appears that he was 

without the advice of his friends, and that it was made under circum- 
stances indicative of fraud and circumvention. Ibid. 


10, Counsel fees paid by a guardian are not to be allowed in his settlement 
with his ward when it appears that the counsel was employed not for 
the advantage of the ward, but solely for his own benefit. Ibid, 


ll, A guardian cannot be allowed in an account with his ward far an expen- 
diture greater than the income of such ward’s estate. Ibid, 514, Ibid, 


12, The amount of allowance of commissions to a guardian by a referee is 
usualiy adopted by the Court, unless it is shown to be excessive. 


13. When a guardian uses the funds of his wards in the purchase of a tract 
of land, they can follow the land to enforce the payment of the amount 
due them, and notifing can divest their right to do so except the exercise 
of their own free wills after coming of age, or the decree of some Court 
of competent jurisdiction. Younce and wife v. McBride, 582. 


When a guardian subsequently became trustee, there is no presumptien 
of law that he ceased to hold the fund as guardian as soon as he became 
trustee. State ex rel. Jones v. Brown, 554, 


When a guardian received a note in settlement from a former guardian 
which had no surety, but the maker was solvent, although the taking 
of the bond without security was negligence in the former guardian, 
and although the subsequent guardian was not obliged to take it, yet af- 
ter he has taken it, the former guardian is discharged. Ibid. 


HABEAS CORPUS. (AD TEST.) 
See STATUTES, PUB. 2. 


HEARSAY. 
See EVIDENCE, 8. 


HEIR. 


See WARRANTY. 


GUARANTY. 


In a suit upon the following guaranty, to wit: “We, the undersigned, have 
this day sold to T. A. J., administrator, &c., the notes listed above; and 
we bind ourselves for any and all of the abovenamed notes, should the 
said T. A. J.. fail to collect the same: Heid, that the guarantors were 
bound for the face value of the notes, principal and interest, though the 
same might, between the maker and payee, be subject to the legislative 
seale, James, Adm’r, vy. Long et al., 218. 








HIGHWAY. 


A road, laid off by commissicners, under an order of a Township Board of 
Trustees, who appoints an ‘overseer of the same, is a public highway, 
and its willful obstruction isa misdemeanor, State v. Davis et al., 297, 


HOMESTEAD AND PERSONAL PROPERTY EXEMPTION. 


1. A debtor is entitled to a homestead in an equity of redemption, subject to 
the mortgage debts, Cheatham v. Jones et al. 158. 


2. A, to whom certain articles of personal property has been allotted as his 
personal property exemption, sold and transferred the same toB fora 
valuable consideration ; afterwards the articles having been seized bya 
constable under an attachment against A’s property, B rescinds his con- 
tract with A, and the property was sold by the officer: Held, That ina 
suit against the officer, A, the plaintiff had a*right to recover the value 
of the property at the time of its seizure. Duvall v. Rollins, 220. 


3, A chose in action, if selected by the owner, may be allotted as a part of the 
personal property exemption, secured to the citizen by sec. 1, art, 10 of 
the Constitution. Frost, Adm’r, v. Naylor, 325. 


4. The allotment of exempted property may be renewed from time to time, 
so as to keep constantly in possession of the citizen $500 worth of per- 
sonal property for the comfort and support of himselfand family. Ibid, 


5. Freeholders appointed under act of 22d August, 1868, to lay off a homestead 
and allot personal property exemption, must be sworn, and it must ap- 
pear that they’ were sworn; and they must make such a descrip- 
tive list of the personal property as will enable creditors to ascertain 
what property is exempted ; and when these requirements have not been 
complied with, their proceedings may be treated asa nullity by cred. 
itors. Smith v. Hunt, 482, 


6. A grantor, who makes a conveyance of his land, which is fraudulent as to 
his creditors, does not thereby forfeit his right to a homestead as to such 
creditors, They can sell under an execution only the remaining part of 
his land, leaving the homestead to be contested between the alleged 
fraudulent grantor and grantee. Crummen v. Bennet et al., 494, 


HUSBAND AND WIFE. 


Husband and wife in 1869 contracted to sell the land devised to the wife in 
1855, and jointly covenanted to make title when the purchase money was 
paid, the purchaser giving bonds payable to the husband alone for the 
purchase money: Heid, to be error in the Court below to condemn this 
debt owing to the purchaser of the lands, to the payment of a debt due 
from the husband: Held further, that the wife was entitled to be heard 
on motion, in the proceedings supplemental to execution, instituted to 
subject the debt owing for the land to the payment of a debt owing by the 
husband. Williams v, Green, 183. 


See Divorce, &c., 2. 












INDICTMENT. 
1, The word “ feloniously ” is absolutely necessary in eyery indictment 
















| of charging a felony, and it cannot be dispensed with or its use supplied by 
ay, any circumlocution, State vy. Rucker, 211. 

2. To make profane swearing a nuisance, the profanity charged must be ut- 
tered in the hearing of divers persons; and it must be charged in the bill 
of indictment, and proved to have been so uttered. The general allega- 

t to tion ad commune nocumentum is insufficient. State v. Pepper, 259. 

8. Hence, where the indictment is alleged that the defendant “in the public 
nis streets of the town of L., with force and arms, and to the great displeas- 
- ure of Almighty God, and the common nuisance of all good citizens of 
re the Sfate then and there assembled, did, for a long time, to-wit: for the 


space of twelve seconds, profanely curse and swear, and take the name of 
Almighty God in vain, to the common nuisance, &c.”’: Held, that no 
criminal offence was therein charged. Ibid. , 










4, Where A, under a contract of*purchase, claimed a tract of land, in the pos- 
session of, and also claimed by B, and entered upon and took temporary 
possession of & cabin on the land, though forbidden by B todoso; Hela 
that A was not indictable under the Act of 1865-’66 for a wilful trespass. 
State v. Ellen, et al., 281. 











5. A makes a crop of cotton on the plantation of B, under a verbal agreement 
that B is to have half of it, and while the cotton is in the house waiting 
to be ginned, and before any division, itis stolen: Held, that in the in- 
dictment the cotton was properly charged to be the property of A and 
another, State v. Patterson, 202. 








6. A person standing in loco parentis cannot be held criminally responsible 
for correcting the son of the woman with whom, at the time, he was living 
as man and wife, unless the punishment inflicted exceeded the bounds of 
moderation and tended to cause permanent injury. Stale vy. Alford, 322. 
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7. In an indictment for murder, the assault is charged to have been made on 
one “ N, 8. Jarrett,” and in subsequent parts of the indictment he is de- 
scribed as “ Nimrod 8. Jarrett :” Held, to be no variance. State v. Hen- 
derson, 348. 

8. The term “Criminal action’ and “ Indictment” are used in the Constitu- 
tion and in the Code of Civil Procedure as synonymous: Therefore, it 
would be equally regular to entitle ¢ case upon the records of the Court 
either as “The People v. A B.—Criminal action,” or “ State v. A B.—In- 

dictment.” State v, Allen et al,, 378. 






, 











9%. In an indictment for larceny, the property stolen was charged as “the 
goods and chattels of 8. L. Williams,” and it appeared on the trial that it 
belonged to Samuel L, Williams: Held, that if the objection had been 
taken on the trial, it would have been a question for the jury whether 
8. L. and Samuel L, were one and thesame person: Held further, that the 

defendants were concluded by the verdict, which found them “guilty as 

charged in the indictment.” State v. McMillan et al., 440. 











IN FORMA PAUPERIS. 
See PRAcTICE, 8, 13. 
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INSOLVENT DEBTOR. 


An insolvent debtor, in a deed made by him, may prefer one creditor to an. 
other, if he does it bona fide and with no fraudulent intention. Sucha 
preference being fraudulent and void only in case, proceedings to haye 
the debtor adjudicated a bankrupt, are commenced within six months 
afterwards. Hislop v. Hoover, 141. : 


See BANKRUPTCY, 1. 


GNSTITUTION FOR THE DEAF AND DUMB. 


See By-Laws, 1, 2; ConsTITUTION, 6. 


“INSURANCE. 


1, An Insurance Company is not bound by any private arrangement entered 
into by their agent, acting without the knowledge or authority of the 
company in respect to the payment of the premium on a policy of insu- 
rance. Especially is this so, when the company, instead of affirming the 
action of the agent, gives notice to the assurad, to.“ pay his note when 
due, and save his policy.”’ Ferebee v. N. C. Home Ins. Co., 11. 


2, Although an Insurance Company may waive the right to declare a policy 
void, for the reason, that a note given fer cash premium is not paid at 
maturity; still such waiver does not preclude the company from insist- 
ing upon a condition contained in the policy, declaring it void,in case 
of loss or damege by fire, if the note so given, orany part thereof, shall 
remain unpaid and past due, at the time of such loss or damage. Ibid, 


JUDGE OF THE SUPERIOR COURT. 


A Judge of the Superior Court, holding Courts of Oyer and Terminer under 
commmissions from the Governor, is entitled to reasonable and just 
compensation, which, being ascertained upon a reference to the Clerk, 
the Court recommends the General Assembly toallow. Henry v. State of 
NV. C., 465. 


See AMENDMENT, 3; CouRTS, 3,9; EXEcuTORS, &c., 9; JUDGMENT, 2, 7, 12; 
NEw TRIAL, 2, 3; PRACTICE, 4, 12, 16, 18; Crim. EVIDENCE, 2. 


JUDGE'S CHARGE. 
See PRACTICE, 1, 5, 18, 19; Carrum. Ev. 8; RELBASE, 2. 


-JUDGMENT. 


1, No judgmentagainst the sureties to an appeal from a Justice of the Peace 
can be given, until after a return of the execution against the principal, 
unsatisfied, Code of Civii Procedure, section 542. Rush v. Halcyon Steam- 
boat Cb., 72. 


2, A Judge has no power to set aside a Judgment granted by a Justice of the 
Peace, which hdd been docketed. in the Superior Court of the county 
where the same was obtained. Much less hasa Judge of another Judi- 
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cial District any power to set aside or interfere with a similar judgment, 
though the same is likewise docketed in the court of a county within 
his district, and execution issued from that court. Birdsey v. Harris, 92. 









8. If A and B execute a joint and several note,a judgment against A is no 
bar to an action against B. The creditor may take several judgments 
and make his money out of either of them, or make a part out of one and 
a part out ofthe other. Hiz v. Davis, 231. 

















4. (Debts, the amount of which are certain and made so by the act of the 
parties, and claims for damages for torts, the amount of which are uncer- 
certain, aud depend upon the finding ofa jury, commented on, explain- 
ed and distinguished from each other by,;ChiefjJustice Pearson. IJdid. 








5. Judgments void. or irregular by reason of some informality, will be set 
aside only at the instance of a party to theaction who is prejudiced by it. 
Hervy & Co. v. Edmunds, 243. ; 







6. Judgments void for want of jurisdiction in the Court, if such appears on 
the record, may be collaterally impeached in any Court in which the 
questien arises, Such judgments may be avoided and stricken from the 
record by the Court, ex mero motu, or at the instance of any person inter- 


ested in having it done. Ibid. 











7. A Judge of the Superior Court has a right, with consent of parties, to sign 
ajudgment in vacation out of Court, and to order the same to be entered 
of record at the ensuing term. Ibid. ‘ 







8 Sections 315 and 325 of the Code of Civil Procedure, are still in force, not- 
withstanding the act of 1868-'69, chap. 76, suspending the Code in cer- 
tain cases. Ibid, 






9, The judgment authorized to be set aside by the Supprior Court on account 
of mistake, inadvertence, surprise, or excusable neglect, refers to judg- 
ments rendered ata previous term, and does not relate to what takes 
place at the trialterm, McCullock v. Doak and wife, 267. 
















10. The addition of the word “executors,” in a judgment confessed by a de- 
fendant is mere surplusage, and does not prevent his being charged de 
bonis propriis with the amount. Hall and wife v. Craige et al., 305. 






ll, When a judgment which had been standing for several terms, and uporm 
which an execution had issued and the land of defendant sold, had been 
set aside upon the motion of the defendant, it requires no notice of a 
motion on the part of the plaintiff to revoke the order setting the judg- 
ment aside, and to re-instate the same and the execution on the docket. 


Perry Vv. Pearce, 337. 


12, Where the words “ judgment according to report”? were entered on the 
docket, and no final judgment was drawn up and signed by the Jndge, 
and where the counsel for the party in whose favor such judgment was 
rendered, declined to draw up any final judgment, but filed exceptions 
to the report, dufing the week and before the Court was adjourned, an@ 
when at the next Term of the Court the Judge set aside the “judgment 
according to report,” and heard the cause on the exceptions to the re- 

port: Held, That this action was within the discretion of his Honor,, 
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and that it was not arbitrarily or unlawfully exercised. -Uéley, Guard'n, 
v. Young et al., 387. 


See CoUNTER CLAIM, 1; EXECUTION, EXEcuTors, &c., 5. 


JUDGMENTS QUANDO. 


See ExEcuTors, &c., 1, 6, 7. 


JURORS. 


See PRACTICE, 7; CRIMINAL PROCEEDINGS, 1, 6. 


LARCENY. 


See AMENDMENT, 5; CRIM. EVIDENCE, 4, 5; INDICTMENT, 5, 9. 


LEGACY. 

An unmarried daughter, to whom was bequeathed $3,000 in money’or bonds, 
and in the event of her death without lawful issue, her legacy was to be 
divided, &c., is entitied to the immediate payment of the whole of such 
legacy, its ultimate devolution being a question between her and the 
contingent remainder men, if they aresuch. Oamp v. Smijh, Ex’r, 537. 


LIEN.” 

An absolute judgment is a lien not only upon the assets in hand, but also 
upon such assets as may comein hand after its rendition. It is alien 
upon the estate of the deceased debtor, and must be first paid according 
to the date of the judgments respectively. Dancy, Adm'r, &c., v. Pope et 
al, 149. 


MISTRIAL. 


See CRIMINAL PROCEEDINGS, 4, 5. 


MORTGAGE, 


Where a mortgage is impeached for fraud ,in that, the execution of it was - 
obtained through false and deceitful representation, it is competent for the 
mortgagee (the plaintiff) to prove that the mortgagors executed the same 
of theirown accord, and without solicitation on his, the mortgagee’s 
part, as facts and circumstances to go to the jury for the purpose of 
disproving the allegations of fraud. The weight to be given to such ev- 
dence is altogether a question for the jury. Blackwell v. Cummings et al., 


121, 


MURDER. 


See INDICTMENT; CRIM. EVIDENCE, I, 2, 





INDEX. 





—eeeeee 


NEGOTIABLE INSTRUMENT. 


See ACTION ; COUNTER CDAIM, 2; EVIDENCE, 14, 17. 


NEW MATTER. 


See PLEADING, 1. 


NEW TRIAL. 


1. To allow a witness, after objection, to give a history of how he became in- 
debted to a party in a suit, when such indebtedness had no relation to the 
point in issue, is error, and is a proper ground fora new trial. Hislop v. 
Hoover, 141. 


2. The refusal of a Judge of the Superior Court to grant a new trial on the 
ground of newly discovered evidence is such a matter of discretion that 
this Court will not review it. McCullock v. Dock and wife, 267. 


8. A charge by the Judge below. “that the deed” from the grantor to the 
grantee “ would have been a sufficient defence had not the insolvency or 
at least the very great indebtedness of the grantor, at the time, been es- 
tablished, which presumptively tainted the deed with fraud, whereby it 
devolved on the defendants,”’ (claiming under the deed,) “ toshowiaffirma- 
tively that the sale from the grantor to the grantee was a fair, honest and 
bona jide transaction,”’ when warranted by the facts, is no ground for a 
new irial. Jbid. 


See EVIDENCE, 10; PRACTICE, 1, 5. 


NOTICE. 


The five days notice which was required by the 218th section of the C. C. P. 
previous to a motion for judgment on account of a frivolous demurrer, 
answer or reply, is not applicable since the C, C. P. has been suspended 
and the summons in civil action is made returnable to the Court in term 
time. Now such notice is unnecessary, as the parties through their coun- 
sel must take notice, at their peril, of all motions and steps in the cause, 
Clayton v. Jones, 497, 


See APPEAL, 4; PRACTICE, 8. 


OFFICERS. 


1. The Trustees of the University, the Directors of the Penitentiary, of the 
Lunatic Asylum and of the Institution for the Deaf and Dumb and the 
Blind, are public officers. People ez rel. Welker et al. v. Bledsoe et al., 457. 


2. By virtue of article 8, section. 10 of the Constitution, the Governor shall 
nominate, and by and with the advice and consent of a majority of the 
Senators elect, appoint the Directors of the Penitentiary, and such other 
officers as are therein prescribed. Ibid. 


3. An officer elected by the people holding over his regular term on account 
of the failure of his successor to quality, holds over until the place is 
filled at “the next general election” by ihe people. People ez rel. Battle 
v. MelIver, 467. 















































4, The Governor never nominates to the Senate to fill vacancies, He does 

that alone in all cases, Ibid. 4 
5. Where officers have to be appointed to fill a regular term, then] he nomj. ~ 
nates to the Senate, unless it be an officer who is elected by the people, 4 
and then he never nominates to the Senate, but fills the vacancy or term — 
by his own appointment (unless there is an officer holding over) untj 
the people can elect. Ibid. 


6, The Legislature cannot authorize the presiding officers ofits two branches 
to appoint proxies and directors in behalf of the State in corporations ip © 
which the State has an interest; nor can the Legislature itself make ’ 
such appointments, for the reason that it would be an usurpation of ex. 

ecutive power. State ex rel. Howerton v. Tate, 546, 





7. The Legislature by the Acts of 13th February, 1871, and 6th of April, 1871, hay. — 
ing assumed to take the appointment of directors for the State of the 
Western North Carolina Railroad from the Governor, it thereby dig. 
pensed with the necessity of his sending nominations to those offices to 
the Senate and left the Governor to pursue the law as he could, Jbid, .. 
ORDINARY NEGLECT. 


See BAILMENT. 


OYER AND TERMINER, 


Sea Courts, 6; JUDGES OF SUPERIOR CGURT. 


PARTNERSHIP. 
See FVIDENCE, 15. 


5 





PAYMENT. 


1, A bank cannot, by assignment of its effects, choses in action, &c., deprive © 
a maker of a note due the bank of his right to pay the same with the 
bills of the bank; nor can the bank, by any authority derived from the — 
Legislature, deprive the maker of such right of payment of a note due 
the bank in bills of the bank. Blount, Com,r, v. Windley, 1. 





2. Avoluntary payment, with a knowledge of all the facts, cannot be recoy- — 
ered back, although there was no debt; a payment, under a mistake of 
fact, may. Adams v. Reeves et al,, 134, 


8. Ifone knowing that he has noclaim upon another, sues out legal process — 
against him and seizes his person or property, and the defendant, acting 
upon the false representations of the plaintiff, and not being able at the 
time by reasonable diligence, to know or to prove that snch representa- — 
tions are false, pays the demand, he may recover it back in a subsequent 
action. Ibid. 






4. Where a party accepts, in full satisfaction of a demand he makes ona | 
sheriff and his sureties for money received through a mistake, a judg- — 
ment obtained against himself by one of those sureties, which judgment — 

is, at his request, assigned to his son, and at the same time releases the 
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surety assigning the judgement, “ from all responsibility and liability in 
any way arising eut of his being surety,” &c,, such assignment operates 
as a payment in full of the demand, and insures to the benefit of his co- 
sureties and principal, and is a bar to any action which may be brought 
against him or them therefor. State ez rel. Ireland v. Tapscott et al., 300. 

> 

6. Where A having a bond against principal and surety, and a member of a 
firm to which A is indebted, who is the son of the principal of the bond, 
agrees to take the bond and credit A’s account, which is done, and where 
A said he understood it tc be a payment, and where the Judge who tried 
the eause refused to charge the jury that if A understood it to be a pay- 
ment it was a payment and they must so find: Held, To be no error. 

Brem v. Allison, 412. 
















PENITENTIARY. 






See STATUTES, PUB. 3. 







PERSONAL ESTATE. 







See EXEcurTors, 11. 


PERSONAL PROPERTY EXEMPTION, 






See HOMESTEAD, 2, 3, 4, 5. 







PLEADING. > 






1. When a party in a proceeding introduces new matter not contained in his 
complaint, and supports it by his own or other affidavits, the opposite 
party is entitled of right to be heard in reply to such new matter by his 
affidavit, or the affidavites of others; and the right thus to reply to new 

matter introduced on either side is only restricted by that rule in plead- 

ing which forbids a departure. King v. Winanis, 63. 














2. The Court below has the power to amend the pleadings, by adding the 
name of any party, who may be necessary to a full determination of the 
cause, Johnston vy. Neville, 177. 

al 






3%. In an action of the nature of trespass quare clausum fregit, it is not 
necessary to describe the land entered upon, by metes and bounds. 
Whitaker v. Forbes et al., 228. 











4 Under our new system of pleading and practice, Courts are required to re- 

cognize both the legal and equitable rights of the parties, and to frame 
d their judgments so as to determine all the rights of the parties as well 
a equitable as legal. Hutchinson, Ee'r v. Smith et al., 354. 









See EXECUTION, 3. 


PCLICY OF INSURANCE. 










See INSURANCE, 1, 2. 
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PRACTICE. 









1. A charge, “That while in all cases it was pleasamt to reconcile testimony, 
here there was no chance todoso. That one or the other of the parties, 
it was plain, had committed perjury, and the jury must meet the case 
fairly, amd decide which of the parties had sworn to the truth,” gives no 
intimation whatever from his Honor, which witness the jury are to be. 
lieve, and is therefore no ground for a new trial. Criicher v. Hodges, 2. 


2. In our practice, both before and since the establishment of the Constity- 
tion of 1868, the Supreme Court has all the powers which a Court of Errorg 
had at common law: Hence it follows, That as a writ of error is not q 
continuation of the original suit, but isa new suit by the party against 
whom judgment is rendered, to reverse that judgment, an appeal ya- 
cates the judgment below, and this Court will give such judgment as the 
Court below should have given. Rush v. Halcoyn Steamboat Ov., 72. 


8. A plaintiff who is allowed to sue, in forma pauperis, has no right to an or- 
der of arrest, without first filing the undertaking required in sec. 152 of 
the Code of Civil Procedure. Rowark v. Homesley and wife, 91. 


4, The discretion of a Superior Court Judge to set aside a report of a referee, 
on the ground of newly discovered testimony, cannot be reviewed in the 
Supreme Court. Vest v. Cooper, 131. 


5. If the instruct'ons asked on a trial fn the Superior Court, and given in the 
precise words asked for by the Court, are so vague and obscure as to ad- 
mit of two different constructions, one of which may possibly mislead 
the jury, it is error, and a good cause for a venire de novo. Adame y, 
Reeves et al., 134. a 


6. An action by the holder of certain notes given for the purchase of land 
against the purchaser of the land, and others, to be subrogated to the 
rights of the vender, in the contract oY sale of the land, which is sub- 
stantially the same as an action, “for the foreclosure of a mortgage of 
real estate,”’ must be tried in the county in which the land is situate, 
Code of Civil Procedure, sec. 66. Fraley v. March et al., 160. 


7. Tampering with a juror, during the progress of a trial, by any one, isa 
sufficient reason for setting aside the verdict. Love v. Moody, 200. 


8. Neither the Code of Civil Procedure, sec. 72, nor the proviso in the Act of 
1870, chap. —, requires notice to be given the adverse party, on an ap- 
plication for permission to defend a suit without giving the required 
security. Deal v. Palmer, 215. 

9. Whether or not there was a spoliation of a deposition offered in evidence, 
is a question for the Court, to be decided upon inspection, and it is error 
to submit the same to the decision of the jury. Stith v. Lookabill, 227. 


10. On the triai of an action upon a note due an intestate, his administrator 
was introduced and asked what his intestate said about the note before 
his death—question ruled out. Defendant’s counsel argued to the jury, 
that if the intestate were alive, he would be willing to leave the decision 
of the case with him, &c. In reply the plaintiff’s counsel had a right to 
comment before the jury upon the objection of the defendant to the in- 
troduction of the declarations of the intestate. Chambers Adm'r ¥v 

Greenwood, 274. 
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ll, The non-introduction of a settlemént, in which it is relied that a note 
the subject of the action, was brought into account and is satisfied, isa 













ony, proper circumstance for comment before the jury, on the trial for the 
‘ties, recovery of the ameunt of the note. Ibid. 

case 

smo The power to revise and control the action of a Clerk of the Superior 
> be- Court in passing upon the sufficiency or insufficiency of bonds to be 
22 taken by him, necessarily exists with the Judge, whese minister and agent 
‘ita. he is; and the proper mode of bringing the question before the Judge, 
rors is by an appeal from the ruling of the Clerk. Marsh & Oo. v. Cohen, 283. 
we 18. Residents of other States in the Union can sue in the Courts of this State, 
va- in forma pauperis. Code of Civil Procedure, sec. 72. Porter v. Jones, 320, 
the ‘ 








14. The mistake, inadvertence, surprise or excusable neglect, stated in sec. 
133, Cede of Civil Procedure, as a ground for relieving a-party from a 
judgment, &c., is a question of law, and if the Judge below errs in his 









or- 
2 of : ruling in regard thereto, this Court will review his decision. The Judge 
: is the sole finder of the facts upon which application for such relief rests, 
Powell v. Weith, 342. 
ee, 
he 15. When a summons has been served, and the complaint filed, the case is 
pending sufficiently to entitle a party to remove it to an adjoining Ju- 
he dicial District, if the presiding Judge isa party tothesuit. Act of 1870-71, 





Ps a chap. 20. Carter v. W. N. C. Railroad, 346. 
s 16. When a plaintiff requests a Judge, on atriai in the Court below, to in- 
struct the jury that the defendant must support his defence, by a prepon- Z 



















v. 
derance of testimony; and instead of so doing his Honor tells the jury 
that they must judge of the weight of the evidence, and if they believed 
d the testimony of the defendant, they should find for him: Held, to be no 
e error. Howerton v. Lattimer, 370. 
b- 
of 17. The taking and reporting an account by the Master, or Clerk, to whom 


the Court has referred it, involves the exercise of the judment and dis- 
cretion of such referee, which he cannot delegate to another. And it is 
no proper exercise of his Judgment and discretion when he simply adopts 
an account which has been stated by another, whether the aewount so 
adopted has been taken in the same suit or in some other. Larkins et al. 
v. Murphy et al., 381. 








18, The Judge who tries a cause has no right to intimate in any manner his 
opinion as to the weight of the evidence, nor to express an opinion on 
the facts. Powell, Adm’r v. W. & W. Railroad Co., 395. 









19. Where there is any evidence to the contrary, it is erroneous in the Judge 
to say, “We are not informed” of a fact upon which it is for the jury to 
pass. IJdid. ° 






2. Proper time to ask for particular instructions is at or before the close of 
the evidence and before the Judge has giyen such instructions to the jury 
as he may think the case requires. Ibid. 







21. Where there is conflicting testimeny and divers witnesses, it is seldom 
the case that the Judge can pick out any single witness, and say, if you 
believe him you must find for the plaintiff or defendant. Brem v. Alii- 
gon, 412, 









22, There may be cases where it would be proper, but generally it is saferig | 


put the case to the jury upon all the peer with proper explana. ~ 
tions. Ibid 


23. Where a case has been pending in the Supreme Gourt since July, 1871, and 


after this Court had ordered issues of fact to be made up and tried in the 
Court below, it is too late tocontend that such issues were, by consent of 
parties, finally determined by. his Honor below. Falkner v. Hunt, 476, 


24. Where there was evidence tending to show a state of facts which would 
entitle the plaintiff to recover, and also evidence tending to show a state 
of facts which would entitle the defendant to a verdict and judgment, © 
and his Honor stated both cases and left it to the jury asa question of = 
fact: Held, There was noerror. Long v. Pool, 479. 


PI 


25. The Clerk of the Superior Court, as well as the Judge, may make an or- 7 


der for a plaintiff, whether anv adult or an infant, suing by his guardian, 
to sue in forma pauperis in the Superier Court upon complying with the 
provisions of the Act of 1868-’69, ch. 96, sec, 1. Brendle v. Heron et al., 46, 


26. Though a complaint has not been filed in proper time, the Judge may, in 
his discretion, permit it to be filed afterwards. Ibid. 


27. Where the complaint (which was verified) in an action by the indorses 
against the maker of a promissory note stated the indorsement, but 
omitted to allege that it was for value received, and the defendant de- 
murred to the complaint for such omission: i was held that the demurrer 
was frivolous, and that, as there was no answer, the piaintiff was, upon 
motion, entitled to judgment for the amount of the principal and inter- 
est of the note. Clayton v. Jones, 497. 


When a case is referred without the written consent of the parties as re- 
quired by the 244th section of the C. C. P., and both parties appear before 
the referee and examine testimony, and the report is afterwards made 
and confirmed in the Superior Court, and a judgmeut given upon it from 
which an appeal is taken to the Supreme Court, it is too late to object in 
that Court to the order of reference as having been improperly made in 
the Superior Court. Johnston and wife v. Haynes, 509. 


. When an account and the report of a referee thereon is directed to be 
modified and correcied in this Court, and it is referred to the Clerk of this 
Court to make the necessary corrections, no evidence is admissable be- 
fore him to show that the account which had been passed upon by this 
Court was erroneous, In such a case, the duties are only clerical, and 
the Clerk is right in confining himself tothem. Jbdid, 516. 


80. Upon a petition to rehear a Judgment in this Court at a former term, 
the Court will not reverse or vary the former judgment unless it plainly 
appears that injustice was thereby done the petitioner. Ibid. 


81. It is the duty of the appellant in this Court to show error; otherwise the 
judgment below must be affirmed. When there i; conflicting testimony 
the Judge cannot be required to charge the jury that, if they believea 
certain witness, they must find for the plaintiff or the defendant, as the 
case may be. Hardin v. Murray, 534. 


82. A charge of the Judge in the Superior Court, which is in part erroneous, 
but which calls the attention of the jury, as fairly aa could be expected 
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under the circumstances to the material question on which they were 
to pass, is no ground for’a new trial. Lewis, Assignee v. Sloan, 557. 
See ABATEMENT; ATTACHMENT; EXECUTORS,9; HUSBAND AND WIFE 
JUDGMENT, 11, 12. 
PRINCIPAL. 


See AGEN1, 3, 6, 7. 


PROCEEDINGS SUPPLEMENTAL TO EXECUTION. 


See HUSBAND AND WIFE. 


PROFANE SWEARING. 


See INDICTMENT, 2, 3, 


PROMISSORY NOTE. 


See RELEASE, 1. 


PROPERTY. 


See CONSTITUTION, 7 


PUBLIC TREASURER, 


1, The Public Treasurer is not bound, under the ordinance of the Convention, 

ratified the lith of March, 1868, to accept “ special tax bonds” and to de- 

liver a like amount of Chatham Railroad bonds in exchange therefor, to 

the Raleigh and Augusta Air-Line Railroad Company. Raleigh and Au- 
gusta Air-Line Railroad Company v. D. A. Jenkins, 499. 


2. The Court has power to compel the Public Treasurer to do only such an 
act as involves no official discretion, and as is required by an express 
command of the General Assembly. Ibid, 502. 


8. Under the ordinance of the Convention, made Lith of March, 1868, in favor 
of the Chatham Railroad Company, the Public Treasurer is not bound to 
accept in exchange for mortgage bonds of said Company any State bonds 
issued after the passage of the ordinance. Jbid. 


PURCHASER, 
See Bonn, 2. 


RECEIPT. 


See EVIDENCE, 8. 


RECEIVER, 


While property is in the hands of a receiver, no right to it can be acquired 
by sale under execution; and it makes no difference that the receiver 





















appointed, decline to act, the property was nevertheless in the custody 
of the law. Skinner v. Maxwell, 400, 


RECORDS, 


1, Superior Courts will not compel the Clerk of the Superior Court, who has 
the legal custody of the records of the late County Courts to surrender 
such records to the Board of County Commissioners to be altered by said 
commissioners. Commissioners of Forsythe County v. Blackburn, 406. 


2. Entries on the books of the County Courts in relation toa vote of the peo- 
ple on the question of subscription or no subscription to the stock of g 
railroad company, and the action of said Court in relation to such sub. 
scription, and as to the Justices who were present, although not records, 
are written evidence, which the public and third persons may have an 
interest to preserve in its original integrity. Ibid. 


See AMENDMENT, 4; EVIDENCE, 2. 


RECORDARI AND SUPERSEDEAS. / 


1. A recordari is a substitute for an appeal, where the party has lost his right 
to appeal, otherwise than by his own default. Marsh & Oo. v. Cohen, 283+ 


2. Where in an application for recordari, it appeared that A was informed by 
a Justice of the Peace, that B had obtained before him (the J. P.,) a judg- 
men, against him, and A at the time notified the J. P. of his intention 
to appeal, and in order to stay proceedings pending the appeal, filed in 
the office of the Clerk of the Superior Courtan undertaking, before one 
whom he supposed to be a deputy or the Clerk, who approved the same 
and issued a supersedeas, and where it further appeared that the judgment 
was not given against A gt the time he was informed by the J. P. it was 
sogiven, but not until after he had filed the undertaking: Heid, That 
although the Cerk, when informed of the act of his deputy, notified the 
Justice and the defendant that he did not approve the undertaking, and 
revoked the supersedeas, and though it farther appeared, that ten days’ 
notice of the appeal had not been given, as required by section 536, of the 
Code of Civil Procedure, A was not in default, and that his Honor below 
committed no error in granting the recordari. Ibid. 


8 To stay proceedings, pending the review of a decision of the Clerk in re- 
gard to the sufficiency or insufficiency of an undertaking for an appeal, 
a supersedeas is the proper mode,and notan injunction. Saulsbury v. 


Chohen, 289. 


REFUNDING BOND. 


See EXEcuTOoRS, 12. 


RELEASE. 


1, A, the holder of a promissory note given toH, and indorsed by Band 
others, gave B a receipt, not under seal for $23.90, and stating therein, 
that it was for “his B’s part of a note I holdonH”: Held, That such 
receipt was no release to B from his liability to pay the balance of the 
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itody note nor did it operate to release any other indorser from such liability. 


Carrier v. Jones et al., 127. 






2, It is error in the Judge below not to instruct the jury that a receipt, pro- 
duced as evidence and relied upon by the defendant to whom it was 
given, to operate as a discharge of him from all further liability, was not 

such a release, nor did it free the defendant from the payment of what- 

ever balance of the debt remained unpaid, Currier v. Jones et al., 130. 


















said 
'S AND PROFITS. 
pe RENTS 
of s See EXEcurors, 31. 
sub- 
rds, 
ean SALE UNDER EXECUTION. 

A sale under execution, made at the court house, whereby the general law 
sales are required to be made, with the assent of the debtor in the exe- 
cution is valid, notwithstanding the requirements of a private local Jaw 
directing such sales to be made on the premises; and the purchaser of 
land at. a sale so made at the court house aequires a good title. Biggs v, 

ight Brickell, 239. 

288+ See RECEIVER, EXECUTION, 2. 
iby 

dg- SALE OF LAND FOR ASSETS.. 
ion 

lin See EXECUTORS, 8. 







SALVAGE. 







See TENANT IN CoMMON, |. 






SHERIFF. 


Whether a sheriff is authorized, when not instructed to the contrary by 
plaintiff, to receive and defendant to pay Confederate Treasury n >tes in 
payment of an execution, depends upon the fact, whether at that time in 
that county prudent business men were taking such Confederate notes in 

payment of similar debts. Utley, Guard’n v. Young et al., 367. 
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See Bonps, (Official,) 3; PAYMENT, 1. 








STATUTES, PUBLIC. 






General statutes do not bind the sovereign, unless for that purpose the sev- 
ereign is expressly mentioned in them. State v. Adair, 68, 









2. The Act of 1868-’69, chap, 116, sec, 37, was not intended to interfere with any 
right of the State to use condemned prisoners as witnesses whenever the 
Solicitor deemed it for the interest of the State) so todo: Therefore held, 
To be errror in the Court below to refuse a petition for a habeas corpus ad 
testificandum, to bring up a prisoner confined in jail under sentence of 
death for murder, in order that such prisoner might testify in a trial for 

felony then pending in said Court. Ibid. 
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. The act of the General Assembly, entitled, “An act for the better govern. 
ment of the Penitentiary, ratified the Ist day of April, 1871, violates see. 
tion 10 of article 3 ef the Constitution, and is therefore void, People ex 
rel. Welker et al. v. Bledsoe et al., 457. 


. Ghapter 16, section 1, Laws of 1370-’71, purporting to repeal altogether see. 
tion s, chater 41, of the Ordinances of the Convention of 1868, which fixes 
the compensation of the Commissioners to report a Code of Civil Proce- 
dure, &c., is unconstitutional and void, Bailey v. Caldwell, Gov., 472, 


5. Where an act of the legislative branch of the government directs an ex- 
ecutive officer to do a specific act, which does not involve any official 
discretion, but is merely ministerial, as to enter a specific credit upon an 
account, and the officer refuses to do so, a wandamus will be ordered, 
Raleigh & Augusta A. L. R R. Co. v. D. A. Jenkins, 02. 


. The act of 2d of February, 1872, entitled, “An act in relation to the election 
of Keeper of the Capitol,” is void, and confers no power on the General 
Assembly to appoint that officer. People ex rel. Rogers v. McGowan, 52, 


See ABATEMENT, Divorce, 1; ExEcuTorRS, 1, 4,8; Pus. TREAs., 1. 


STATUTES, PRIVATE. 


Section 26 of the charter of the town of Salisbury, enacting that the Board 
of Commissioners “shall have power to acquire by purchase any piece 
or pieces of land as public squares for said town, and also to acquire any 
pieces by purchase or lease as sites for markets or other buildings for the 
use of said town,’’ confers upon the commissioners full power to acquire, 
regulate and dispose of a tuwn hall, public squares, &c., in such manner 
as to them may seem best for the interest of the town. Shaver v. Com- 
missioners Salisbury, 291. 


SUMMONS. 


See PRACTICE, 15. 


SURETY. 

A surety who pays the bond of his principal thereby discharges it; and his 
right of action against the principal for the recovery of the amount of 
such bond being upon a simple contract, is barred after three years by 
the statute of limitations. Bledsoe v. Nixon et al., 521. 


‘ 


See JUDGMENT, 1; PAYMENT 4. 


TAX LISTS. 
See EVIDENCE, 18. 


TENNANTS IN COMMON. 


1. Where A enters into an agreement with B to save from a wrecked vessel 
as much of the cargo as could be saved, and B agrees toallow him, A, for 
his services, such a per cent, of the property saved, as compensation ; and 
in pursuance of such agreement, A recovers from the wreck a portion of 
the cargo and lands it on the beach in a place of safety : Held, That A and 
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B are tenants in common of the property so saved, and that the undivided 
share of A is liable to be seized by the sheriff under a warrant of attach- 
ment. Boylston Ins. Co. v. Davis, 17. 


2, Where atenantin common has improved a part of jthe common land 
heis entitled, upon the partition of the land, to have the part so improved, 
allotted to him at the original valuation. Pope and wife v. Whitehead 


et al., 191. 


TENANT BY THE CURTESY. 


Bee Divorce, 2 


TENDER. 

1. The maker of a note due a bank has the right to tender in payment of © 

such note, as equivalent to gold and silver coin, the bills issued by the 
bank. Blount, Comm’r &c. v. Windley, 


2. The maker of a note payable on demand, may at any time before the de- 
mand, make a tender, which will have the same effect, as if the note was 
payable on a certain day, and the tender was made on thatday. Wooten 
Adm’r v. Sherrard et al., 334. 


8 The Courts of this State have habitually treated notes payable in Confede- 
rate money, as having all the attributes of promissory notes, and a ten- 
der of the like money in payment of such the payee refused to receive, 


will not bar the debt. Ibid, 


TITLE. 
See DEED, 1, 2, 


TRESPASS Q. ©. F. 
See PLEADING, 3. 
UNIVERSITY, TRUSTEES OF 


See OFFICERS, 


VALUABLE PAPERS. 
See WILLS, 5, 6. 


VARIANCE, 
See INDICTMENT, 7, 9. 


VENUE. 


See PratTice, 6. 
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WARRANTY. 


Where a father having a life estate only, makes a deed in fee simple for land, 
with warranty; his heir, with or without assets, is rebutted by the war. 
ranty, except, in cases where the rule of the common law is changed by 
statue, or where the heir can connect himself with the outstanding re. — 
mainder or reversion. Southerland v. Stout, 446. 


WILL. 


1. A direétion in a will to divide an cstate real and personal, is not a direg- 
tion to se eal estate for a division: Hence, the words, “The rest and 
residue off sp, whether real or personal, I give to be divided be- 

: ein mentioned, in proportion,”’ &c. confer no pow- 
sm testamento annexo to sell such real estate for 


; “ My executors are fully empowered } 
ry part of it they may think best for 
balance after paying my just 

est and welfare of my fam- — 

roceeds shall be kept to- 

wful age or shall marry, 

en my wife and chil- 

1 times sufficient 


discretion as to amount of the 
extent of the encroachment to be m f 
exercised by the executor. Hinton v. Hina, 


8. The general rule is, that where adiscretion is given t 
has no jurisdiction to control its exercise, if the cond 
be bona fide. If however, the trustee acts mala fide, | of 
cise the discretion, the Court is obliged from necessity to 
take upon itself the discretionary power. Ibid, 


4. Where a script, alleged to be a holograph will, was found ina 
the decedent, in which he had valuable papers, and it appeared th 
decedent had also a tin box, deposited in bank, in which he had other p 
pers intrinsically of more value than were those in the trunk: Held to 
be error in the Judge, on the trial of an issue, devisavit vel non, to charge 
the jury, in relation to there being two proper depositories of a holo- 
graph will under the statute, that “ toconstitute such, he(the Judge) was 
satisfied there must be a somewhat equal division of the valuable papers 
and effects between the two places claimed as legal depositories. Win- 
stead & wife v. Bowman & wife, 170. 


5. The phrase, “ among the valuable papers and effects of,” &c., used in see, 
435 (2) Code of Civil Procedure, does not necessarily and without excep- 
tion mean among the most valuable papers, &c. J did. 


6. Valuable papers consist of such as are regarded by a decedent as worthy 
of preservation, and therefore in his estimation, of some value ; depend- 
ing much upon the condition and business and habits of the decedent 
in respect to keeping his valuable papers. J bid. " 








7. A testator after giving his land to his wife for life devised as follows: “At 
my wife’s death it is my will that my land be equally divided between 
my sons, J, E,and W, and the negroes given her (the wife,)as above, are 
to be disposed of as follows: that is, each of them upon their arrival at 
lawful age, is to have an equal part of the said negroes, except my sons 
T and F, and my daughters P, Band OC,” &c.: Held, That the three sons 
named were alone entitled to the the tand. Pope & wife v. Whitehead et 


al, 191. 


8, A, in his will, gave to his wife, “all my estate, real, personal and mixed, to 
be managed by her, and that she may be enabled the betj¢f to control 
and manage our children,) to be disposed of by her je them, in that man- 
ner she may think best fur their good and hegyxOwn happiness:’’ Held, 
To bea gift to the wife in trust, not for her#€if nor the children alone, 
but for both, to be managed at her discrg#@pn for the benefit of herself 
and children. Young v. Young, 309. 


9. Testator devised a certain tract q pcri g it, to his son D and his 
heirs forever, annexing this »-n¢ ow tp cage the said D and the 
balance of my heirs cang ree e ofthe above described or 
bounded lagds, the parses cho ual board of valuation, and 
if the said D is not wi te aide b e uati@n thus obtained, then 
in that case I will 5 att bov@pbout feads shall be sold and the 
proceeds equall gai ¥ i cepting, &c.: Held, That 
D should ha afi a o thi® othem heirs,th 
proper shary s pd A ~shourd D de- 


cline to p the Seoldmand the proceeds divided as 
prescribg.d ifthe ¥ uttliet Ge Vv Puill et al., 543. 


Hele jy That th teal ls coupled with the power to dispose of the 
prope ambdng the dren at her own discretion as to time, quantity 
an@™persoh; apd that no one of them is entitled, as of right, to have a 
shére OF the pfoperty alloted to him upon his arrival at age. Ibid. 


eres" ator directs his property, land or personal property, to be 
équally divided among his heirs, the division must be per capita and not 
per . Ibid. 
hy 
a Leaetator makes the following bequest: “Item 3. I will and bequeath 
t after my death all my remaining estate and effecta, consisting of 
a notes, accounts, household end kitchen furniture and farming utensils, 
&c., be sold and the proeeecs thereof be equally divided among all my 
heirs:” Held, That the testat 1+ did not intend that his notes and accounts 
should be sold; they will be <«ollected; Held further, That the proceeds of 
the sale will be divided into te. parts—one to each of h!s six children, and 
one to each of the four grandc ildren. Ibid. 


> 


See EVIDENCE, 8. 


WITNESS. 
See EvIpENCcE, 3,7; New TRIAL, 1; 81 TUTES, PuB., 2. 


WRIT OF ERROR, 
See PRACTICE, 2, 





